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In 2016 the TEN network provided a structured, comprehensive and objective analy-
sis of the European Commission (EC) country reports for the first time for all the
Western Balkan (WB) countries.! This analysis enabled the comparison of the ¢grad-
ing system and EC assessment of all the accession criteria/chapters of the country
reports. At the same time, this independent overview contributed to public aware-
ness of where each WB country stands in the process of EU integration.

Building upon this effort, one of the aims of the Project is to deepen this
analysis further, providing a more critical review of the EC assessments, based on
the lessons learned. Furthermore, this year’s analysis dedicates a special focus to
the recommendations provided by the EC in the 2015 and 2016 country reports,
assessing the degree to which they were considered and implemented by each coun-
try. Moreover, the analysis provides a comparison between the 2015 and 2016 EC
reports, noting the differences and similarities. The goal in this respect is to establish
a base assessment of trends and common issues and to identify the degree to which
change has been achieved over time. Moreover, an added value of this analysis is the
fact that it continues the process of evaluation during the gap between the last EC
report and the one that is due next, in spring 2018.

This analysis is based on the contribution and findings of the separate country analy-
ses made by the project partners, produced within the BENCHER project. In order to
produce this report, we have also analyzed the documents contained in the enlarge-
ment package of DG Neighborhood and Enlargement Negotiations and conducted a
thematic analysis of the statements of the Commissioner regarding each country as
well as the statements of the heads of state and key political leaders within the WB
countries. In addition, we have provided a critical note from a CSO’s standpoint as
watchdogs of both the governments and the EU institutions.

Last but not least, with this analysis we aim to provide recommendations to the EU,
for improving the monitoring mechanisms. Moreover, the country analyses, produced
by each project partner provide recommendations to the national Governments, re-
garding the short and long term implementation of the EC recommendations.

The structure of this paper is as follows:






Reinforced methodology - distant prospect

“We have reaffirmed our commitment to enlargement as a key policy of the EU and
a strategic investment in stability, democracy and prosperity in Europe. We attach
great importance to the credibility of enlargement as a two-way process - if a coun-
try delivers on the necessary reforms, the EU has to deliver on its commitments.” -
Miroslav Lajcdk, Slovak Minister for Foreign and European Affairs and President of
the Council of the EU, 13.12.2016.

In 2015 the EC promoted the new Enlargement Strategy that refers to the medium
term 2015 - 2020 while underlying that yearly updates on its implementation may
be provided. The enlargement package was presented by the EC as a tool that would
put much more emphasis on the state of play of the countries, while the reports would
provide even clearer guidance.?Moreover, the EC has underlined that its strengthened
reporting methodology is focused on current political priorities and to begin with it is
being applied as a pilot exercise in specific areas.® Despite the minor changes, the
structure that the EC has promoted for the country reports has remained the same.*

The new reporting methodology was further expanded in 2016 and was followed by
the introduction of a new package calendar, thus moving the adoption of the annual
enlargement package to a new slot in spring.

The next package will be delivered in spring 2018, going back to the sched-
ule of the SAP reports of the early 2000s.

The pilot areas have been further expanded, now covering areas linked firstly to eco-
nomic development: free movement of goods, competition, transport, energy; sec-
ondly to areas of chapter 24: migration, border control, asylum and the fight against
terrorism and environment/climate change.®> The EC noted that the expansion of the
methodology “takes into account the need to ensure appropriate sequencing of re-
forms and the continued need to focus on the fundamentals”. However, the method-
ology retains its “live” character, meaning that it will be expanded again when deliver-
ing the next package in 2018. Changes have been introduced to the economic criteria
by further refining the sub-criteria: “The revised sub-criteria highlight the main eco-
nomic shortcomings of the current enlargement countries such as their weak busi-
ness environments with limited access to finance, high unemployment rates, poor
education outcomes and low levels of innovation and regional connectivity”.6 This fo-
cus should enable better guidance for the countries regarding the Economic Reforms
Programme (ERPs). This changed structure in economic criteria is consistent with the
National economic reform programs.’



The Enlargement Communication issued in 20168 on the implementation of the En-
largement strategy, reiterated that the ‘EU continues to face serious challenges on
various fronts’, whilst also noting that ‘the attractiveness of the EU in the enlarge-
ment countries has been partly affected by the economic downturn and skepticism
regarding the European project’. The reforms and results in countries go at ‘different
speeds’ but despite the fact that all WB countries are different, in divergent posi-
tions, they are all on the same track towards EU integration with a commitment to
the principle of ‘fundamentals first’.®

The white paper that was presented by the EC in March 2017,'° only added to the
existing ‘accession fatigue’, as enlargement is barely mentioned in the ‘future of Eu-
rope’. The EU stands firmly on its assessment that “none of the countries will be
ready to join the EU during the mandate of the current Commission”,** even though
ruling out any enlargement in the term of this Commission continues to be perceived
as “a huge mistake”.*? A slight shift in the position of the EU can be noted with the
declarations of Mogherini and Hahn during the Trieste Summit in July 2017, which
formed part of the Berlin process. Mogherini identified the WB as the second priority
over the next two years, aiming to move the region closer to the EU. She justified this
by saying: “This is due to the fact that it has the most potential - not because it’s a
troublesome region”.** This kind of declaration might indicate a return of the WB as
a region of ¢eo-strategic importance. However they have been undermined by the
latest announcement of no further enlargement until 2025, while specific strategies
have been introduced, but only for Serbia and Montenegro.

Even though during his state of Union address*4 Juncker affirmed: “if we want more
stability in our neighborhood, then we must also maintain a credible enlargeme
nt perspective for the Western Balkans”, the letter of Intent that he sent to the



President of the European Parliament and to the chairperson of the Council of the
EU announcing that the European Commission plans to create the Strategy for the
successful accession of Serbia and Montenegro to the European Union?® clearly did
not favor the whole region. In the roadmap for a More United, Stronger and More
Democratic Union,* this strategy is mentioned as one of the ten main priorities and is
envisaged to be presented by February 2018, with a view to accession to the EU tak-
ing place in 2025. This was acknowledged once again by Hahn in October by stating
that Serbia would “very soon become a part of the European family”.r” While this is
a positive step towards the integration of Serbia and Montenegro, it is rather discour-
aging for the remaining countries that lack formal “signs” of their accession process.

Our Union will not be complete until all Western Balkans join the European
Union. - Mogherini, Tirana, 3 March, 2017

Nevertheless, at the moment the EC in the Enlargement Strategy assesses that: “all
countries face major challenges with respect to the rule of law”, with “Judicial sys-
tems not sufficiently independent, efficient or accountable”, while “Serious efforts
are still needed to tackle organised crime and corruption”. A credible question re-
mains: when will the WB stop outsourcing democracy from the EU? Despite the mod-
erate encouragement offered by the EC through the acknowledgement that “there
have been efforts to modernise legal frameworks and infrastructure”, the statement
that “several countries in the region continue to show clear symptoms and various

degrees of state capture”™® demonstrates that reservations continue to exist.



THE BALKANS
AS SEEN BY THE EU
AND AT HOME




1.1. The approach of the EU elite - the Balkans: partners on hold

The various external threats to the EU and its “unpreparedness” to manage them
have pushed the troubled Balkan states into thinking they can invoke the “stability”
card as their “shortcut” to accession. Needless to say that numerous statements from
high level EU officials,*® primarily on the importance of the stability of the region for
the interest of the Union?° and the neighborhood, have encouraged this, whilst at the
same time they have turned a “blind eye” to fundamental reforms.2*

Firstly, the rising security threats of terrorism and radicalization, as well as the influ-
ence of foreign actors such as Russia, Turkey and Irag on both the EU and the en-
largement countries, have to some extent worked in the WB’s favor since they have
contributed to the region being placed higher on NATO’s agenda, as demonstrated by
the accession of Montenegro to the Alliance. These threats clearly impose the need
for improved collaboration which has to be built upon. In this regard, NATO’s PA
report stated that the “WB are under risk and thus must be strongly supported”.

The refugee crisis is the second factor shifting the relevance of the WB towards
that of a viable partner in the eyes of the EU.?* Since 2015, the Commission has
placed a heavy emphasis on the capacities of the police and the institutions that
deal with border control and influence the movement of refugees. This theme has
become stronger throughout the country reports, while at the same time they have
acknowledged that the WB countries offered their support in tackling the migration
crisis, which resulted in the effective closure of the WB route. Ultimately, the WB
contributed to a significant drop in the number of migrants reaching Greece and a
decrease in the number of lives lost,?* which were effectively the main concerns of
the EU during this period.
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Nonetheless, this cooperation seen during the migration crisis did not bring about
advances regarding the issue of rule of law, explained in part by the numerous studies
that have highlighted the rather detrimental impact the crisis had on the rule of law in
the region.?® In fact, most WB countries still face important structural shortcomings,
although it should be noted that “given the complex nature of the necessary reforms,
this is of course a long term process”.?® Shortcomings are present in all branches,
characterized by malfunctioning democratic institutions, continued weaknesses in
the rule of law followed by backsliding in progress made in this area, the failure to
practically implement fundamental rights in key areas, the lacking central role for na-
tional parliaments and the emerging trend of boycotting parliaments, all of which are
shown in this analysis to be central concerns for several countries.?’” Regionally, WB
countries have unresolved bilateral disputes amongst each other or with EU member
states. The regional cooperation mainstreamed through the Berlin process - which
aims to connect people, market and infrastructure as well as to foster good neigh-
borly connections and aid the resolution of bilateral issues - is in its early stages:
no concrete results have been achieved so far.?® Structural changes are needed if
the Berlin process is to really deliver advantages to people and revive their trust.?®
Regrettably, even though positive results in WB countries have come about at ‘dif-
ferent speeds’, the EC maintains the same assessment with slightly different word-
ing for all countries in the area of rule of law. Nonetheless, there are still “hopes the
Western Balkans would have done so many steps by the end of 2019 that process
towards the EU becomes irreversible”.°

This again could easily be undermined if the issue of rule of law is not dealt
with genuinely: while the EU purports to export democracy, in some cases
we see examples of where illiberal democracy has been exported instead.
The EU must be careful not to turn a blind eye to this.

Even though the fundamentals are at the core of the EU’s conditionality, the rea-
son why a partnership with the WB is so attractive is its importance in terms of the
stability of the region and the Union. As it has been pointed out previously, the EU
cannot expect to have the reputation of a strong global actor if it cannot even hold its
position in its own geopolitical front yard. As Mogherini stated during her visit to Sa-
rajevo: “What is at stake for us is peace which is not a minor thing to mention in this



city, it is stability, security, economic opportunities for all of us, regional cooperation
and what | call the reunification of our continent”. 3!

Discouraging is the fact the WB “accepts change when faced with necessity and rec-
ognizes necessity when amidst of a crisis”.3? There is a perception of the accession
process as eternal or never-ending, a notion thatis not aided by the long-term nature
of the required reforms. To counter these hindrances to progress, there is a need for
clear EU political will and a speeding up of the reform process. This is indicated clearly
by the example of Macedonia,** which illustrates what happens when there appear to
be minimal prospects for advancement, when progress reports are softened up and

when a country stops taking reforms seriously.>*

Equally, the new momentum seen in Macedonia and the justice reform in
Albania are examples of the positive changes that can occur when coun-
tries are encouraged by evident will for integration on the side of the EU.

Similarly, EU political will can help to avoid a situation whereby WB countries seek
alternatives to EU integration. “We are seeing the growing Russian influence, we are
seeing growing Turkish influence, the United States is a player, the European Union is
a player, so there are different interests at stake.”> As for Balkan politicians, they are
also always eager to promote Russia’s image as a alternative to the EU when pursu-
ing their own interests.*® Experienced enough, Mogherini during her visit in Belgrade
underlined: “there is a perception that full membership implies having to make a
choice between the East and the West. One does not rule out the other, and work
must be done to change this perception.”” Thus, there are undeniably many foreign
influences operating in the region in the pursuit of their own interests and even Bal-
kan politicians themselves have been eader to promote the image of Russia as an
alternative to the EU. The EU has the opportunity to stem such a recourse by demon-
strating its political will and thus offering some encouragement to the WB countries.
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1.2. Looking through rose-tinted glasses?

Despite the numerous challenges and shortcomings, it has become a habit for politi-
cians to salute each report by underlining how ‘positive’ the assessment is and how
their work has contributed to such a favorable outcome.*®

For two years in a row, the political leaders of Albania, BiH, Kosovo, Montenegro and
Serbia have welcomed the EC progress reports as the most positive one yet. Howev-
er, a deeper analysis reveals that the real assessment of some of the most important
areas does not o in favor of the domestic politicians.>® Macedonia is the exception
to this trend of overly-optimistic responses, with former political elites criticizing
the EU and blaming it for the ongoing political crisis in the country, primarily due to
the drawn-out and stagnant situation regarding EU integration.“® For example, the
(ex) Macedonian Prime Minister, expressed discontent with the EU for not awarding
“better grades” even when the country had successfully cooperated in some areas,
such as the refugee crisis.**

When it comes to the political criteria - public administration reform - most of the WB
countries retain the same assessment. Only Albania and Kosovo have lower scores in
comparison to last year. This does not correspond with the fact that narratively the
EC still puts emphasis on the fact that the public institutions are politicized which
prevents the normal functioning of the country and its institutions throughout all
the sectors.*? Additionally, when it comes to the progress of the functioning of the
judiciary most countries maintain the same grades across 2015 and 2016, with
slight improvements in the cases of Kosovo and Albania.** In Macedonia, despite a
declarative commitment to the priorities set out by the EU,** the country continued



to demonstrate severe backsliding in the area of rule of law making its grade for pro-
gress in functioning of the judiciary the worst in the region.*> Two additional areas
of ¢great importance for the accession process, and of serious concern for the region,
the fight against corruption and the fight adainst ordanized crime, also retain the
same grades progress-wise as in 2015, while in the case of Serbia there is a noted
deterioration in the fight against corruption. Freedom of expression remains the most
troublesome area, with the most concerning grades: no progress was seen in any of
the WB countries in this regard.

However, the grades given to each country are not directly comparable, as
they often fail to capture the context. For example, we can see that when
it comes to PAR, Macedonia scores relatively well on technical issues, but
the key issue of politicization remains “pertinent”.
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FOCUS ON
FUNDAMENTALS -
A VIEW FROM WITHIN*°




2.1. Politic(ised)al criteria

All of the WB countries face complex political situations. Some of the challenges
encountered in national parliaments, public administration, and judicial systems are
similar. The concept of paliticization has consistently emerged as a theme for the
past two years and its repetition indicates that the EC should dedicate more atten-
tion to addressing the causes behind it.

All countries must strive to de-politicize public service. More specifically, in Albania,
this should be targeted towards the independent institutions and the electoral pro-
cess. Montenegro should ensure the full implementation of the law in the cases of civil
servants and state employees and adhere to the principles of merit and transparency
in recruitment, appraisals and dismissals at all levels, including for senior positions.
Strong political will is needed to achieve this and the resizing of the state administra-
tion to an appropriate capacity (recommended last year, and still needed). Macedonia
should concentrate on depoliticizing the judiciary and the systems of appointment
and promotion in practice, not only in law, and also on ensuring the separation of
state and party activities in the electoral process. BiH should focus its efforts in this
area on financial and institutional stability as well as editorial independence for the
Public Service Broadcasters.

Although the legal frameworks required may be in place to varying levels
in each country, shortcomings persist in practice, thus indicating merely
“shallow” Europeanization.*’

Even when it has been achieved, progress has denerally been technical, failing to
genuinely address politically-sensitive issues. There has been a continuous trend
of stagnation or backsliding in terms of fundamental rights and this has especially
been reflected in the deteriorating freedom of the media and the violation of human
rights by police officers and other official institutions.*® Particularly in Macedonia
and BiH, backsliding has occurred regarding media freedom, information society and
the functioning of the judiciary. In addition, backsliding has been recorded in BiH in
terms of amendments to the legal framework for the civil service in the Federation
entity, increasing the risk of politicization, while in Macedonia there has been regres-
sion in the management of public finances and fiscal discipline.“® On another note,
the cooperation between the Government and civil society has declined, as demon-
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strated by the shrinking space for CSOs and the campaigns adainst them. The role of
non-governmental actors in EU Accession efforts is limited by a lack of access to key
information on the progress made in meeting EU criteria, especially in Montenegro.>°
Through observing the grades accorded by the EC, it is noticeable that Serbia, Monte-
negro, Albania and Macedonia are advancing more or less at the same speed. Equally,
Kosovo and BiH are progressing at the same pace. It should be noted that Macedonia
was previously ahead of other WB countries but its progress has declined/slowed se-
verely in recent years. However, the use of grades in between two grades (e.¢. Some
progress/good progress) perhaps suggests that the EU is “stuck” with the existing
system of ¢rading - the scale is too simple for a long-term process, so it is unable to
serve its purpose.

The big question we face is: Can the traditional EU approach of technicisation cap-
ture the political landscape in the WB countries, especially taking into account the
trend of “securitisation”, while keeping it in mind that the EU perspective is uncertain
in the long-term and the political outlook (determined by election period) is inevitably
short term ?

The EC reports indicate that democracy®? continues to be one of the main challenges
for all the WB countries, both in 2015 and 2016. The role of their respective national
parliaments remains underdeveloped. The trend of boycotting the national parlia-
ments that has been a point of focus in both 2015 and 2016 for Macedonia, Kosovo
and Albania is particularly concerning. Moreover, the occurrence of violence inside
parliament has been noted in Montenegro in 2015, Kosovo in 2015 and 2016 and
Macedonia in 2017.

According to Freedom House, the WB democracy score has declined 6 years in a
row, leading to an average democracy score in 2016 equal to that of 2004.>2 Kosovo
received the worst score, although the country’s position has improved since 2015,
while Serbia received the best score, despite it having declined since 2015.53 The
report where illustrates that the highest average score for the region was accorded in
2008, while the worst score was seen in 2016. In 2017 there has been even further
deterioration in this area, with a severe attack on democracy having taken place in
Macedonia where violent protesters entered the parliament building and physically
harmed several MPs (including the now serving prime minister).



Improvements to electoral legislation and the orderly conducting of elections are
among the preconditions which in the past have not only been used for granting can-
didate status (as in the case of Albania), but have also represented a condition for
opening negotiations and are noted as a benchmark in the context of Chapter 23 (in
the cases of Montenegro and Serbia). While the EC praised Montenegro and Ser-
bia for the conduction of their national elections in accordance with EU standards,
the electoral legislative and institutional framework in Montenegro requires further
alignments with international standards. Electoral reform remains necessary in Al-
bania and Kosovo. This is unsurprising given that early parliamentary elections have
become almost an annual habit in the WB countries. Macedonia currently holds the
record in this respect, with four early parliamentary elections in a time span of 10
years, while Montenegro and Serbia are just behind, with two.>*

Violence, claims of intimidation and irregularities during elections which remain un-
investigated are all evident in Serbia, Macedonia and BiH. What appears to be most
pertinent in Macedonia, Albania and Kosovo is the lack of separation of state and
party activities, political party financing and party electoral campaigning, (un)bal-
anced media reporting and the failure to continuously update the electoral register.

Parliaments in the region are characterized by weak oversight functions and their
hindered performance as a forum for constructive political dialogue and representa-
tion. The EC parliamentary recommendations are focused on the necessity of im-
proved cooperation with, and more effective oversight of, the executive, as well as
the participation of all parliamentary parties, proper consultation and transparency.
The reasons for the necessity of these changes differ across the WB countries: From
polarization and antagonism between the main parties in Montenegro, Serbia, Ko-
sovo and Albania, to the authoritarian ruling of the (ex)¢overnment Macedonia, to
the case of BiH in which the state level parliament is blocked by the different na-
tionalist agendas.> In Kosovo the Parliament has been continuously criticized for its
lack of institutional debate, violent obstruction of plenary sessions and the use of
fast-track procedures to enact several important laws. Similarly, in Albania, Macedo-
nia and Montenegro opposition parties have boycotted their parliaments demanding
that free elections be held, which in turn has weakened the oversight function of the
parliaments.
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In Serbia, Montenegro, BiH and Kosovo the government must strengthen transpar-
ency and stakeholder inclusiveness in the accession process and also improve coor-
dination between different levels of government for the alignment, implementation
and enforcement of EU law. The more numerous recommendations for Albania, Mon-
tenegro, Macedonia and Serbia revolve around the improvement and reform of self-
government, the consolidation of public finances and the strengthening of budgetary
positions, transparency, efficiency and accountability. For effective decentralization,
improvements in the legal frameworks are needed throughout the region, alongside
the distribution of the capital funds and insurance that rural municipalities require in
order to carry out the responsibilities given to them. In Macedonia, while inter-eth-
nic relations remain fragile, 2016 saw a drastically reduced list of recommendations
in the sphere of governance, the only one being to complete and review the Ohrid
Framework Agreement. This was in contrast to 2015 when there were several recom-
mendations on undertaking further initiatives to promote good inter-community re-
lations and an inclusive multi-ethnic society, alongside investigations into high-level
sensitive cases.

In the case of Serbia, which has the largest number of recommendations (followed by
BiH), almost all the recommendations from 2015 are repeated in 2016. Similarly, the
recommendations are the same for Montenegro across both years, but in this case
the country has the least number of recommendations. Macedonia, Albania and Ko-
sovo have new recommendations in 2016, while the status of the recommendations
from 2015 that have not been repeated remains unknown.

The relationship between civil society and governments in the WB remains problem-
atic. CSOs need to participate more in public consultations, public funding of civil so-
ciety needs to be transparent and clarified, while CS0s, as key societal actors, need
to be involved in policy dialogue. In this regard, due to the structured engagement
and advocacy of the WB civil society, the EC’s focus on civil society has been increas-
ing, as demonstrated by both the greater attention devoted to this section in the
country reports and the increased consultation of CSOs by the EC.

The overall space for civil society has been shrinking and CSO sustainability remains
stagnant.”” Despite some observable progress in terms of government-CSO coop-
eration in Kosovo, BiH and Albania, there is still a need for closer cooperation and
coordination at all levels of government with the parliament and civil society groups
dealing with EU integration. In Montenegro, civil society continues to be excluded
from accession talks, which remain exclusively between the Government and the



Commission. In Macedonia, the important role for civil society in supporting demo-
cratic processes has been recognized, in particular the initiative of a group of CSOs
for Urgent Democratic Reforms.>8

Of particular concern is the hate speech against CSOs, which is an emerging trend in
the WB.>° The region is not an isolated case, since the same trends have equally sur-
faced in EU MS. In this regard, the EC should be more insistent on CSO conditionality
in light of the hostile local and global environment.

The strategies for reforming public administration in the WB remain an empty fan-
fare,®® while public service in the countries has been deemed to be in the “basket of
politicization”. The use of the public sector as a political instrument is concerning as
it leads to an oversized administration and a challenging optimization process. The
reforms needed will require a lot of time, political will and resources, especially if they
are to be sustainable.

The lines of accountability in the administrations of each country are ambiguous,
indicating that the state administrations are fragmented. As detailed in the previ-
ous section regarding the political criteria, the implementation of a more transparent
recruitment process for civil servants must occur - something that is not emphasized
heavily enough by the EC. The wording in this section of the EC reports is mild, while
on the ground clientelism and politicization takes place. In this area, the targeted
goals outlined above (see page 14) will be key to the consolidation of achievements
towards more efficient, depoliticized, and professional public administrations.

The EC has once more pointed out that public policies and major investments are
rashly adopted without proper consultations on the ¢round and ex ante assessments.

As shown in the charts®! below, we can see that Montenegro, Serbia, Macedonia and
Albania maintain the same (highest) grades of preparedness for the region both in
2015 and 2016, while the status has not changed in either BiH or Kosovo, with BiH
coming last with an ‘early stage of preparation’, and Kosovo having ‘some level of
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preparation’. It is important to note that Macedonia and Albania have had the same
score as Montenegro and Serbia for two years in a row, yet are deemed less advanced
by the EC in the narrative report.

Public administration reform - Preparedness

6]

B Serbia 2015 W Macedonia 2015 M Albania 2015 W BiH 2015 W Kosovo 2015
W Montenegro 2016 W Serbia 2016 B Macedonia 2016 B Albania 2016 W BiH 2016 | Kosovo 2016

When it comes to progress in public administration reform, Serbia is the frontrunner
for the second year in a row, Montenegro and Macedonia have maintained the same
grades, Kosovo and Albania have lower grades this year, and BiH, coming last, has
seen no progress for two years in a row.

Public administration reform - progress

Regional average 2015: 1.333; Regional average 2016:1
»
1) ¢

B Serbia 2015 W Macedonia 2015 B Albania 2015 W BiH 2015 W Kosovo 2015
B Montenegro 2016 W Serbia 2016 B Macedonia 2016 | Albania 2016 W BiH 2016 | Kosovo 2016



As reaffirmed by the 2016 Paris final declaration from the latest Berlin process sum-
mit “more than ever, the rule of law lies at the heart of the enlargement process,
including thorough judicial reforms, tackling organized crime and corruption, as well
as ensuring full respect of fundamental rights”.%? Even though more than a decade
has passed since many of the WB countries signed the SAA (16 years in the case of
Macedonia, which signed the SAA in 2001), corruption and ordganized crime remain
the most prominent challenges in all of the EC country reports.®® Despite rule of law
persisting as a problematic area for all WB countires, they have been left without
clear guidance and clarity on what an “EU model of rule of law” means.%* In this re-
dard, the rules are ambiguous and there are difficulties in measuring progress. At the
same time, the EU seems to have trouble grasping the historical legacies that have in-
fluenced each country’s judiciary system.®> The big issue is that the EU is lacking hard
acquis. The EU is presenting international standards and best practices as acquis.
However, on the basis of international standards concrete models and templates are
advocated by the EU, the sustainability and results of which have yet to be seen. An
example of this is the vetting process in Albania.®®

All of the WB are faced with a low level of professionalism in the courts, inefficient
and ineffective administration, nepotism, corruption, a lack of accountability and
public trust, the inadequate dismissal and promotion of judges and a lack of ade-
quate training.®’

In general, the EC recommendations revolve around strengthening financial, human
and administrative resources and improving their planning and distribtion. Despite
efforts having been taken to establish legal frameworks and infrastructure, most
countries still face problems in terms of a lack of independence and accountability,
both of which must be improved. Even though new strategies and judicial reforms
have been adopted, there is a call for full implementation, transparency in profes-
sional appraisals and promotion systems, as well as criminal liability, disciplinary and
ethical responsibility. The depoliticization of systems of appointment and promotion
and a re-evaluation of existing prosecutors and judges are both required. Court de-
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cisions should be published on time and anonymously®® and in many countries the
same recommendation toreduce the backlog of cases is mentioned.

In 2016 the EC repeated all of its recommendations from the previous year in the
cases of Macedonia and BiH, a large number of those for Albania and Kosovo, and
introduced several new ones for Serbia and Montenegro. However, the scope of the
recommendations is diverse. Albania is an exceptional case with the launching of the
specific vetting mechanism.®®

Judiciary progress

Regional average 2015: 0.6; Regional average 2016: 0.6
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68 Alsonoted in the Transformation Index BTI 2016. According to the Index, Albania has the worst grade of 5 on a scale
of 1-10 regarding rule of law, while Serbia leads with 7.3. When it comes to the independence of the judiciary, Albania
fares the worst with a grade of 4, while Serbia and Montenegro lead in this section with a grade of 7, and the remaining
countries have been given the same grade - 5. See: BTl Index 2016. Available at: https://www.bti-project.org/en/reports/
regional-reports/east-central-and-southeast-europe/

69 As part of the measures to fight corruption and re-establish public trust in the judiciary, the law provides for a re-
evaluation (vetting]) based on 3 criteria: integrity through assets assessment, background assessment (inappropriate links
with organized crime) and professional competence. See: EUROPEAN COMMISSION (2016). Albania 2016 Report. Avail-
able at: https://ec.europa.eu/neighbourhood-enlargement/sites/near/files/pdf/key_documents/2016/20161109_re-
port_albania.pdf



Fight against corruption

The EC offered some praise regarding the efforts that have been taken to strengthen
legal frameworks for tackling corruption in the region, but political commitment in the
WB countries to this cause has been described as ‘just declared’, meaning that it is
not yet fully established and is potentially vulnerable to change.’® The fight against
corruption remains one of the biggest concerns of the region as a whole, with anti-
corruption strategies failing to be fully implemented given the lack of independence
and effectiveness of the institutions in charge of the fight against corruption, caused
by political influence and weak administrative capacity. An emerging practice in the
countries aiming to address the fight against corruption while taking into account
this politicization of the institutions responsible is the establishment of a Special
prosecutor’s office. However, in addition to their lack of administrative capacity they
are faced with political obstacles.

The reduced grade given to Serbia is particularly notable, with the country being con-
sidered to have made no progress in 2016. The only case in which an improvement
can be observed is that of Kosovo.

Fight against corruption - Progress

Regional average 2015: 0.833; Regional average 2016: 0.833
»
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Fight apainst corruption - Preparednesss

Regional average 2015: 1.833; Regional average 2016: 1.916
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70  EUROPEAN COMMISSION (2016). 2016 Communication on EU Enlargement Palicy. Available at: https://ec.europa.
eu/neighbourhood-enlargement/sites/near/files/20161109_strategy_paper_en.pdf
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Fight against organized crime and terrorism

The EC has given largely positive assessments redarding the strengthened legal
frameworks for tackling corruption, but political commitment in the WB countries has
been labeled as ‘just declared’.”* As the enlargement countries represent a partner in
the battle against terrorism, further positive comments have been given in regard to
the adoption of new anti-terrorism strategies and action plans targeting anti-radical-
ization as well.

The fight against terrorism in the last two years has been linked by political leaders
and the media to the refugee crisis. This has also been visible in the EU arena, espe-
cially when antiterrorism measures have been discussed in the context of addressing
the refugee crisis and tackling migration issues.”?> When it comes to the WB, political
leaders in the region, especially in Serbia and Macedonia, have used this ‘political
momentum’ and played the migration refugee crisis card to advance their own posi-
tion, including in the integration process. However, in reality Macedonia has achieved
the least progress regarding the fight against terrorism, while Kosovo is still the least
prepared in the region in this area.

The recommendations given on this subject refer to the need for further efforts to
identify, prevent and disrupt the flow of foreign terrorist fighters travelling to conflict
areas, the continued necessity of professionalizing and training the police and the
need for cooperation between the police and prosecutors.

Fight against organized crime - Progress

Regional average 2015: 0.833; Regional average 2016: 1
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72 EUROPEAN PARLIAMENT (2017). Legislative Train Schedule: Towards a New Palicy on Migration - Emergency
Support Mechanism for the Refugee Crisis. Available at : http://

europarl.europa.eu/legislative-train/theme-towards-
a-new-palicy-on-migration/file-emergency-support-mechanism-for-the-refugee-crisis



Fight against organized crime - Preparedness

Regional average 2015: 1.833; Regional average 2016: 1.833
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2.1.4. Human rights and the protection of minorities - forgotten freedoms

The failure to implement the legal frameworks which are (to a certain extent) in
place’® hinders progress in the area of human rights. Moreover, in Macedonia and
Serbia repeated recommendations from the EC refer to the lacking institutional ca-
pacity and political will of the various bodies and institutions responsible for the
protection of human rights and minorities. This may be due in part to the fact that
there is a lack of financial resources and coordination between the bodies, as noted
on several occasions across the reports. In Albania the emphasis should be on prop-
erty rights, social exclusion and discrimination and the protection of children’s rights;
in Macedonia and Serbia problems persists regarding freedom of expression, due
to the uneven implementation of the law as well as political interference; in Serbia
there is a need for better implementation of the protection of vulnerable groups and
a comprehensive approach towards the inclusion of national minorities; in Kosovo it
is the strategies and legislation relating to the rights of women and minorities that
specifically need to be implemented; and in BiH and Montengro the focus should be
on the implementation of anti-discrimination laws.

The wording used by the EC on several occasions does not adequately reflect the
severity of the shortcomings regarding human rights protection, particularly in terms
of the persistent discrimination against the Roma community and the hostility shown
towards vulnerable groups such as the LGBT community.”

The importance of implementing media laws is also emphasised, mostly due to the
deteriorating situation of media freedom across the WB countries. Severe political in-
terference has hampered the work of public broadcasters, as has the ‘untransparent
public funding of media, and intimidation of journalists’in all of the WB countries.”

73 EUROPEAN COMMISSION (2016). 2016 Communication on EU Enlargement Palicy. Av.
eu/neighbourhood-enlargement/sites /f df/key_documents/2016/20161109_s
74 EUROPEAN COMMISSION (2016) ymunication on EU En ment Policy. Av
ear/fles/pdf/key_doct
/ 7). Media freedom trends t S
roparl.europa.eu/RegData/etudes/ATAG/2017/603888/EPRS_ATA(2017)603888_EN.pd

ailable at: https://ec.europa
paper_en.pdf
at: https://ec.europa
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The EC reports maintain that no progress has been made in this area.’”® In general,
the media in the whole region is being ‘undermined by poor implementation of exist-
ing laws; clientelism, politicization and corruption and insufficient political will to
promote media pluralism and independence’. 77 78

Cumulative status of Pilot areas for the Political criteria across the WB
countries

After introducing the new reporting methodology in 2015, the pilot areas have been
expanded further in 2016.7° However the pilot areas in the political criteria have re-
mained the same: rule of law and fundamental rights (functioning of the judiciary,
corruption, organised crime, freedom of expression), and public administration re-
form.

Regarding the palitical criteria, Macedonia has seen the least progress of the coun-
tries in the region, with a value of -0.4. This is no surprise since the EC has given
the country the worst possible assessment on the scale, that of ‘state capture’. In
BiH there has been progress in 2016 in comparison to 2015 despite numerous criti-
cisms. Kosovo on the other hand has seen the most progress in this area. This is a
clear indication of the EC’s dedication to the eventual integration of Kosovo into the
EU, given that the country only signed the SAA in October 2015. Serbia and Alba-
nia on the other hand have regressed in comparison to 2015. This is just another
example that illustrates how the technicisation of the EC’s grading in the pilot areas
does not reflect the state of affairs on the ground, which is usually more severe than
portrayed. This shows that the system of grading cannot fully depict “state capture”
and “politicization”.



Political criteria - Progress

Regional average 2015: 0.7; Regional average 2016: 0.7
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Political criteria - Preparedness

Regional average preparedness 2015: 2; Regional average preparedness 2016: 2.05
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Regionally, all countries have roughly the same level of preparedness in terms of the
political criteria, with a slightly more advanced level observable in the cases of Alba-
nia and Kosovo in 2016 in comparison to 2015, even though Kosovo still holds the
lowest score in the region. As we can see, Montenegro has now been the frontrunner
for 2 years in a row, while BiH, Macedonia and Serbia have all maintained the same
level of preparedness, reqgardless of the significantly different grades for progress/
regress in 2016. This is an obvious example of inconsistency of the grading system.
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2.2. Economic criteria - legal certainty still lacking

Regardless of the praise from the EC in terms of the “stronger growth, higher in-
vestment and more jobs created by the private sector”, a stronger focus needs to
be placed on the prevailing high unemployment rates (especially among youth), the
major structural, economic and social challenges, the worsening of public debt/GDP
ratios, and the low efficiency of public administration. Even in cases where invest-
ment has actually increased, the investment climate remains negatively affected by
the deteriorating rule of law, the deficiencies in the corporate governance sector and
the signs of state capture. In this respect the economic criteria is dependent to a
dreat extent on the political criteria. Regarding this, the EC has stated that “given the
impact of the rule of law on economic governance, the Commission will pay particu-
lar attention to the links between these two pillars of the accession process.”™°

In Macedonia the EC concludes that there has not been any progress, despite the
country having been moving closer to gaining the status of a free market economy in
the past.

The blockage to the second phase of the SAA, althoush Macedonia met
the conditions a decade ago, contributed to stagnation in meeting eco-
nomic criteria, observed for the same period of ten years.

Montenegro on the other hand made some progress towards improving the function-
ing of the financial and labour markets as well as towards improving the business en-
vironment, but there is still a need to reduce the continuously rising public debt and
the high unemployment rate, as well as to “stabilize” fiscal policy. Albania also pro-
gressed in terms of improving the budget balance, fighting informality, reforming the
electricity sector, and improving higher and vocational education. BiH and Kosovo are
both in the early stages of developing a functioning market economy and building the
capacity to cope with the competitive market forces within the Union. When it comes
to progress in terms of the economic criteria, Serbia is once again the frontrunner.

As shown by the economic criteria progress chart, all of the countries have main-
tained the same scores across 2015 and 2016.



Economic criteria - Progress

Regional average 2015: 0.916; Regional average 2016: 0.916
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Macedonia remains the most prepared in terms of economic criteria, while Kosovo
and BiH face the most difficulties with an average of 1.

EConomic criteria - Preparedness

Regional average 2015: 2.333; Regional average 2016: 2.333
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2.3. Does the WB have the ability to assume the obligations of mem-
bership?

2.3.1. Acquis progress

Looking at the average progress of the acquis, the progress of Macedonia, BiH and
Serbia has slowed, while Montenegro is leading regionally with the most advanced
level of progress. The highest grade - ‘very good progress’ - was not achieved by any
of the countries in 2016, as was the case in 2015.8!

Acquis - Progress

Regional average 2015: 0.9755; Regional average 2016: 1.011
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81 Adetailed overview can be found in Annex 2.



2.3.2. Acquis preparedness

Similarly, when it comes to alignment with the EU acquis, none of the WB countries
managed to obtain the highest score of ‘well-advanced’. In terms of preparedness
Montenegro led regionally in 2016, having surpassed Macedonia, which held the
best score in 2015. Serbia came third, just after Macedonia, while BiH was given the
lowest level of 1.373. However, the country has improved its score since 2015 and
is now just behind Kosovo.

Acquis - Preparedness

Regional average 2015: 2.100; Regional average 2016: 2.247
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Bestscore (Good level of preparation) common for two countries in:

Ghapter 6 @ Chapter 26

Gompany [aw [ntellectual property law Education and research

Ghapter 29

Forgign Security and defence policy

Grades have deteriorated across 3 countries in:




RECOMMENDATIONS




While the EU advanced the measurement in the reports, also by showcasing
the grading structure, there is still a significant risk that the new methodology
does not capture the realities on the ground, especially in relation to the politi-
cal criteria. The scale could be deemed too simple for a process as long-term as
accession. Hence, the EC should clarify the precise substance of the reforms
needed in addition to providing a grade for each area.

Given the repetition of recommendations from one year to the next, the EC
should aim to specify the outcomes required within a reasonable time frame for
each of the candidate countries (including those that are not in the process of
negotiating accession).8?

Reflection on what constitutes an “EU model of rule of law” should continue
and a clear definition should be included in the regular reports for the candidate
countries, as for the EU member states.

While the EU’s focus on rule of law is understandable, it risks downgrading the
significance of the other Copenhagen criteria, notably the necessary economic
transformations and the assuming of EU membership obligations. Hence, EC
should place comparable focus in the accession process on all three criteria.

The EC should aim to set priorities in each of the areas/chapters that are clearly
defined and that represent a gradual pathway of reform.

82 The Accession Partnerships of the mid-2000s contained short and medium term priorities with approximate time
frames for delivery.
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Enlargement Negotiations:

I Enlargement Strategy - Communication of the Commission 2015 and 2016
I Country reports - staff working papers 2015 and 2016

| Specific focus on the recommendations.
2.Immediate country reactions following the publication of the progress reports.
The country reports have been analysed through a content analysis method.

The EC uses the same structure for all reports across the region. There are some dif-
ferences in the section regarding the assuming of obligations for potential candidates
(Bosnia and Herzegovina, Kosovo).

Each area/chapter of the report is coded in terms of two variables:

I Progress achieved in the last year;

I Level of preparedness (to take on obligations for membership).

The coding structure is as follows:

Progress

Assessment Numerical value

Backsliding
No progress
Some progress
Good progress
Very good progress

N
=
W I[N g
1
=

Level of preparedness
Assessment

Numerical value

Early stade of preparation
Some level of preparation

Moderately prepared
Good level of preparation
Well advanced



Specific issues:

The EC has not applied the harmonised assessment to all areas. Coding is ap-
plied for areas where EC assigned clear grades. In areas where the reports are
predominantly descriptive, the main conclusions have been extracted from
the Enlargement strategy, the country summaries attached to the Strategy
and the conclusions from the report itself.

Grades are presented as average values separately for political criteria, eco-
nomic criteria and acquis/standards.

Weighting: a weighting system is applied to the 33 chapters of the acquis, as
some chapters are much more demanding than others

I The weighting is based on:

The coding system is applied rigorously to all countries to ensure consist-
ency and comparability.

Comparability:

In order to achieve comparability, the assessment of European standards for
BiH (with an updated structure from last year’s report in the area of the fight
adainst organized crime and the fight against terrorism) and Kosovo are clas-
sified according to chapters of acquis.

The weighting for Kosovo and BiH has been adapted to match the differences
in the structure of their reports with the rest of the countries.
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